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I. INTRODUCTION AND SUMMARY

On June 10, 1999, the same day the Commission adopted the Notice of Rulemaking
and Notice of Inquiry in this proceeding, the construction of a fiber optic
telecommunications network in southeastern Michigan was the lead story on local
television news programs, 24-hour talk radio shows and front page newspaper headlines.




Just three days earlier, an underground boring crew from Corby Energy Services
of Taylor, Michigan, which had been hired by MCI WorldCom, Inc., to relocate fiber optic
lines so a new freeway exit ramp could be constructed, punctured a 42-inch Detroit Water
and Sewerage Department water main, causing more than 100,000 residents and 300
businesses to lose their water supply. Businesses from corner stores to the
DaimlerChrysler World Headquarters, schools and Oakland University were forced to
close. Water service was not restored for four days. Residents had to boil tap water for
several more days to guard against contamination.

On June 10, 1999, following a hurried investigation, City Manager William Ross of
the City of Auburn Hills, Michigan, announced that Corby had failed to get construction
permits from the City. Recently, in a newspaper report on August 30, 1999, Ross reported
that a full police investigation confirmed that Corby had failed to obtain city permits for the
work despite the fact that the digging crossed into the city’s public rights-of-way along
Squirrel Road. Corby and MCI WorldCom claim the work was covered by a permit obtained
from the State Department of Transportation. Copies of some of the newspaper articles
are attached as Exhibits 1-3.

The Commission’s Notice of Inquiry points out that “[p]ublic rights of way generally
are controlied and managed by local government and, to a lesser extent, state
governments. ensuring that the rights-of-way are used in a manner that benefits the public
and, which does not threaten public safety, unnecessarily inconvenience the public, or
impose uncompensated costs.” Therefore, the Commission said it was seeking comment
from local governments “regarding their rights-of-way management experiences, including
examples of problems they have encountered, successful solutions to problems, and
information regarding the prevalence of each of these types of experiences.”

The Cities of Brighton, Fraser, Lincoln Park, Madison Heights, St. Clair, Sterling
Heights, Troy, Wayne and the Township of Raisin file these reply comments to report on
their experiences and the experiences of neighboring communities in southeastern
Michigan with the management of rights-of-way and the coliection of construction permit,
right-of-way usage and/or franchise fees from providers of telecommunications services,
including cable television operators which are leasing excess capacity to
telecommunications companies and to other cable operators, raising important legal and
regulatory issues for federal, state and iocal governments. '

Itl. CONSTRUCTION IN THE PUBLIC RIGHTS-OF-WAY

The sovereign power of the State of Michigan to grant public utility franchises is
delegated to local government by Atticle VI, Section 29 of the Michigan Constitution of
1963, which was derived from Article VIll, Section 28 of the State’'s 1908 Constitution.
Section 29 bars public utility companies from using public rights-of-way for the installation
of wires, poles, pipes, tracks, conduits or other facilities without municipal consent and
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forbids the transaction of local business without a municipal franchise. Under Section 29,
gas, electric, water, street railways and telephone companies, among others, are properly
regulated as public utilities by local governments. Specifically mentioned as subject to
municipal franchising during the debates on the 1908 Michigan Constitution, were
telegraph and telephone companies. Proceedings and Debates on the 1908 Constitution
of the State of Michigan 1333-1334 (1908).

Telecommunications companies are authorized by Act No. 368 of the Public Acts
of 1925, as amended, Mich. Comp. Laws. Ann. §247.183 (“Act. No. 368" to use the
“highways, streets, alleys and public places” for the installation of lines and other facilities
subject to obtaining municipal consent. 1957-58 Op. Atty. Gen. 110,111 (March 13, 1957)
This only allows telecommunications companies to string lines through a community, not
to offer local service.

A telecommunications company cannot use them to offer service without further
obtaining a locally negotiated franchise. 2 Op. Atty. Gen. 89 (March 17, 1958). In 1995,
while closely watching development of the U.S. Telecommunications Act of 1996 in the
U.S. Congress, the State Legislature amended the Michigan Telecommunications Act in
an attempt to replace municipal franchising with a streamlined and much more
straightforward permit procedure. Act No. 179 of the Public Acts of 1891, as amended,
Mich. Comp. Laws Ann. §484.2101, et. seq. '

Until 1995, cities, townships and villages paid little attention to construction in the
public rights-of-way, which consists of a patchwork quilt of state, county and local laws and
regulations. For example, in 1995, Metropolitan Fiber Systems (“MFS”") began building a
fiber optic loop in southeastern Michigan. A significant portion of the network extends north
from the City of Detroit through a 12-mile long industrial corridor along Van Dyke Avenue
through the Cities of Center Line, Warren and Sterling Heights which house automotive
plants and the General Motors Technical Center. MCI obtained a Michigan State
Department of Transportation permit for its installations along Van Dyke Avenue, a state
highway, but failed to secure any permits from the municipalities it has passing through.
It is indeed amazing that in August, 1995 one of MFS's subcontractors actually dug up a
corner of the front lawn of the Warren City Hall in making its installation without ever
requesting the city’s permission beforehand.

City officials in Sterling Heights were tipped off to the right-of-way work by the
sudden appearance of a 4-foot tall, two-inch around orange-colored plastic pipe in the Van

'. The state law has been under attack by some Michigan municipalities as an
unconstitutional derogation of municipal franchising authority. TCG Detroit v. City of
Dearbom, Wayne County Circuit Court Case No. 98-803937-CK (March 8, 1999). Inits
Opinion, the Court rejected the City’s constitutional challenge to portions of the
Michigan Telecommunications Act under article VII, section 29 of the State Constitution.
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Dyke median just south of Metropolitan Parkway, warning future diggers that MFS had
installed a fiber optic line underground at that location, crossing Van Dyke Avenue east
to west following lines of utility poles. Both Warren and Sterling Heights were forced into
expensive and time-consuming state court litigation with MFS over its subsequent refusal
to obtain local approval for the extensive overhead and underground construction it
completed within the public rights-of-way. In both cases, MFS eventually agreed to
settlements with both communities by entering into telecommunications permit agreements
with the two cities, authorizing the construction and operation of the telecommunications
system. (Exhibits 4-5).

During the same time period, MCImetro Access Transmission Services, Inc. (a
competitor since merged with MFS into MCIWorldCom, Inc.), sat down with city officials
in Warren and Sterling Heights, and negotiated terms of telecommunications permits for
an installation it wanted to make along Van Dyke Avenue. The Sterling MCimetro
Agreement is attached as Exhibit 6.

In Sterling Heights, city officials were prompted to thoroughly review and update its
ordinances, fee schedules and administrative procedures regarding construction in the
public rights-of-way, separate and apart from adopting a new ordinance regulating the
granting of telecommunication permits authorizing companies (1) to use the public rights-
of-way for the installation of wires and other facilities under Act No, 368 of the Public Acts
of 1925, and (2) to offer telecormmunications services to customers in the City. Copies of
the two ordinances, the Sterling Heights Public Streets and Rights-of-Way Ordinance and
its Telecommunications Ordinance, are attached as Exhibits 7 & 8.

These experiences demonstrated clearly that “[{Jocal government must be allowed
to perform the range of vital tasks necessary o preserve the physical integrity of streets
and highways, to control the orderly flow of vehicles and pedestrians, [and] to manage . .
. facilities” in the rights-of-way, including such “activities as “coordination of construction
schedules, determination of insurance, bonding and indemnity requirements, establishment
and enforcement of building codes, and keeping track of the various systems using the
rights-of-way to prevent interference between them” 2 regardless of whether the utility
involved is (1) a publicly-owned water, sanitary sewer or storm drain pipe or (2) a private
company's electric line, natural gas pipe, cable television or telecommunication fiber optic
cable. In neighboring Troy, which spawned the FCC's ruling in TCI Cablevision of Oakland
County, Inc., Memorandum Opinion and Order, FCC 97-331 (rel. Sept. 19, 1997) (TCI),
recon. denied, FCC 98-216 (rel. Sept. 4, 1998), the City responded to requests from
multiple providers of telecommunications services in 1995 by, first, updating its right-of-
way construction plan review and permitting ordinance (Exhibit 9) and, second, adopting
a new Telecommunications Ordinance which became the subject of considerable debate
in the TC! proceeding.

2 1d. at Paragraph 105.




(Exhibit 10) The telecommunications ordinance challenged in the TCl case was
adopted in December 1995 following enactment of the Michigan Telecommunications Act
of 1995 but before President Clinton signed into law the U.S. Telecommunication Act of
1996. Consequently, certain parts of the ordinance’s provisions criticized by the FCC were
adopted without the benefit of the thorough review given to it in the TCI case under terms
of the 1996 Act.

However, the City of Troy has since re-examined its telecommunication ordinance
and repealed certain sections specifically mentioned in the FCC’s lengthy opinion as
outside the purview of local government, “reaching beyond traditional rights-of-way matters
and seeking to impose a redundant ‘third tier' of telecommunications regulation which
aspires to govern the relationships among telecommunications providers, or the rates,
terms and conditions under which telecommunications services is offered to the public.”
As part of that review, the City repealed sections of the ordinance, “that, among other
things, require franchisees to interconnect with other telecommunications systems in the
City for purpose of facilitating universal service, provide for the regulation of . . .
interconnection and mandate ‘most favored nation’ treatment for the City under which a
franchisee providing a new service, facility, equipment, fee or grant to any other community
within the State of Michigan.” A copy of the amended Troy Telecommunications
Ordinance is attached as Exhibit 11.

The Cities of Brighton, Madison Heights and St. Clair, Michigan have also adopted
comprehensive right-of-way ordinances which apply to all users, not just
telecommunications companies.

lll. FAIR AND REASONABLE COMPENSATION
FOR USE OF PUBLIC RIGHT-OF-WAY

In its TCI ruling, the Commission said “[a]n especially troubling issue alluded to in
the record concerns the discriminatory application of telecommunications regulations . . .
Local requirements imposed only on the operations of new entrants and not on existing
operations of incumbents are quite likely to be neither competitively neutral nor
nondiscriminatory.” ®* The City of Troy is mindful of the Commission’s observations and,
since 1995, has evenly applied its rights-of-way construction ordinance to Ameritech, the
incumbent LEC, and CLECs, including Metropolitan Fiber Systems, Ameritech
Communications, Inc., TCG Detroit and McLeodUSA.

Michigan law, however, prohibits the City of Troy from revisiting the authority of

3. Id. at Paragraph 105.
4 1d.
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Ameritech to operate in the public rights-of-way and, consequently, negotiating from
Ameritech a franchise fee equal to that being paid under the City’s Telecommunications
Ordinance, an issue which was raised, argued and squarely decided in favor of Ameritech
in litigation between TCG Detroit and the City of Dearborn in the U.S. District Court for the
Eastern District of Michigan, Southern Division, by Chief Judge Lawrence J. Zatkoff. He
said:

“. . . Ameritech was granted a statewide franchise to operate its
telecommunications system. Under the act which Ameritech is organized ...
the City of Dearborn may manage its public rights-of-way, but, as it relates
to Ameritech, only to protect the health, welfare and safety of the public. . .
But it may not seek to impose franchise fees. .. ."

TCG Detroit v. City of Dearbomn, 16 F. Supp. 2d 785, 794 (1998). The Court went on to
rule that “Dearborn cannot require Ameritech to enter into a franchise agreement and its
ordinance is inapplicable to it.” Id. at 796-797. The Court specifically rejected arguments
made by TCG Detroit that this was not competitively neutral and nondiscriminatory. The
Opinion said:

In fact, the position that TCG is advocating — exact parity — was
specifically considered and rejected, by Congress in drafting the Act.

During the drafting of the Act, Representative Dan Schaefer attempted
to include a “"parity provision” in the Act. The parity provision would have
required that any fees or charges imposed by a city upon a
telecommunications provider for use of the local rights-of-way would have to
be exactly equal, regardiess of the extent to which one provider needed to
impose on the rights-of-way as compared to another. 141 CONG. REC. H
8427 (August 5, 1995). This provision was flatly rejected by the Stupak-
Barton amendment. In offering his amendment to replace the manager's
amendment, which included the parity provision, authorized by
Representative Stupak who stated:

{L]ocal Governments must be abie to distinguish between
different telecommunications providers. The way the
manager's amendment is right now, they cannot make that
distinction.

For example, if a company plans to run 100 miles of trenching
in our streets and wires to all parts of the cities, it imposes a
different burden on the right-of-way than a company that just
wants to string a wire across two streets to a couple of
buildings.

The manager’'s amendment says that local government wouid
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have to charge the same fee to every company regardless of
how much or how little they use the right-of-way or rip up our
streets . . . . [rather] the companies should have to pay a fair
and reasonable rate to use the public property.

id. at H 8460. The Stupak-Barton amendment was adopted in place of the
parity provision. As can clearly be seen from Representative Stupak’s
comments, the parity provision was defeated because it did not allow a local
government to distinguish between providers based on use of the right-of-

way.

. . . . The legislative history clearly allows the City to account for the
differences between providers and it is enough that the City imposes (or
plans to impose) comparable burdens. Accordingly, the Court finds no
support for TCG's claim that the City, by imposing comparable but not
identical agreements, is, or will be, discriminating against it in violation of
§253(c).

Id. at. 792. Accordingly, the City of Troy has not moved to require Ameritech to obtain a
telecommunications permit under its Telecommunications Ordinance or the Michigan
Telecommunications Act because such requirements are unenforceable against
Ameritech. Therefore, the Commission should use this opportunity to clarify the
statements it made in its TCI ruling at Paragraphs 107 and 108 in this regard.

IV. REVISITING BRIEFLY TCI'S UNDECIDED BIG ISSUE

The Commission refused to rule on the principal claims made by TCl against Troy's
Telecommunications Ordinance that it presented a barrier to entry by the cable operator
into the telecommunication business and that it exceeded the city's authority to manage
the public rights-of-way and obtain fair and reasonable compensation under section 253(c).
In summary, the declaratory ruling:

e Found that Troy violated section 621(b)(3)(B) of the Act by placing a
telecommunications condition on its grant of construction permits needed by TCl to
upgrade its cable system. The Commission did not accept municipal arguments
that Section 621(b)(3)(B) was intended only to bar municipal officials from
bootstrapping their franchising of cable television into franchising of
telecommunications.

e Disagreed with TCI that Troy's actions violated section 621(b)(3)(A) of the Act
because TClwas notitself engaged in providing telecommunications services in the

City.

¢ Ruled that TCl failed to demonstrate any violation of section 621(b)(3)(d) because
TCIl did not allege or show that the city had required TCI to provide any
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telecommunications services. However, TGC Detroit was engaged in providing
telecommunication services over a significant portion of the TCI cable systemin the

City.

¢ Decided that the City had not violated section 624(e) by prohibiting, conditioning
or restricting TCl in using any particular subscriber equipment or transmission
technology involving cable television.

® Noted its concern that Troy and other municipalities may be discouraging the
development of competitive telecommunications markets by adopting regulations
extending beyond the limits of municipal authority to manage the public
rights-of-way.

There has been iittle scholarly writing analyzing the decision in TCI since the Commission
did not decide the major issues raised by Section 621 of the U.S. Telecommunications Act
of 1996, 47 U.S.C. 541(b)}(3)(A), (B) and (D). Cable television's entry into the
telecommunications business today as a provider of cable modem service, telephone
service and as a lessor of fiber optic capacity to CLECs makes it worth taking another
close look at how the Commission summarized in Paragraphs 45-49 of its Opinion and
Order the cable industry argument in light of the remarkable series of telecommunications
and cable television industry mergers since then and the technological convergence
underway. For example, the TCl system in Troy is now owned by AT&T, which also owns
TCG Detroit, which uses approximately 14 miles of fiber originally installed by TCI and
leased to TCG Detroit.

In the TCl case, the Commission said the industry's position was that "no franchise
is required when an incumbent cable operator seeks to provide telecommunications
service because. . . (i) the local government already regulates the cable operator's use of
the public rights-of-way though the cable franchise and (ii) apart from overseeing the
physical use of the rights-of-way, local governments have no authority to regulate
telecommunications service." TCl at ] 48. As Cox states:

“If a city has authorized, or is willing to authorize, the use of public
rights-of-way for deployment of facilities for the provision of cable service
pursuant to Title Vi, there is no legitimate reason for it to require additional
permission for the provision of telecommunications service over those
facilities unless the provision of such service somehow raises new problems
of safety, interference, disruption or aesthetics relating to rights-of-way
management that are not dealt with by the cable franchise.”

The Commission declined the opportunity to issue a definitive ruling. However, it did make
a policy pronouncement which some cable industry officials have interpreted as a warning
to municipalities:

"We . . . note that the administration of the public rights-of-way should
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not be used to undermine the efforts of either cable or telecommunications
providers to either upgrade or build new facilities to provide a broad array of
new communications services. The City itself appears to have recognized
that fiber optic facilities are important to the future communications network,
but its actions with respect to attempts of certain providers to install these
facilities in the public rights-of-way have been less than welcoming.
Upgrades of existing copper and coaxial cable plants are necessary today
for the delivery of high quality cable services, are required for the provision
of tomorrow's competitive local telephone service, and are essential for the
future provision of switched, integrated broadband voice, videc and data
services. All levels of government can best serve the public interest by
joining together to speed the accomplishment of the sorts of cable upgrades
TCI seeks to make in Troy by streamlining and hastening administrative
processes." Id. at 78.

It is not surprising that the Commission used the case to scold municipal officials for
allegedly failing to adhere to the federal view of the greater public interest. The cable
industry had invested a tremendous amount of time and money in a losing effort, doomed,
perhaps, from the beginning by TCI's stubborn refusal to admit that it was already using
the cable system to deliver telecommunications services to customers and by subleasing
excess capacity to TCG Detroit. You have to wonder why TCI refused to admit such a
crucial fact. TCl's legal strategists seemed to think that they should win the case only by
simply pointing out that Ameritech New Media, Inc., wholly-owned subsidiary of the
regional Bell operating company, was overbuilding TCI with a new hybrid coaxial/fiber optic
750 MHz cable television system.

Actually, elected officials in Troy and elsewhere do share the Commission’s opinion
that the building of a national, switched, integrated broadband network offering voice,
video and data services is in the national interest. However, that does not mean they intend
to forego local regulation of cable television, telecommunications companies and others
who want to string wires on poles and dig up public rights-of-way. Municipal officials in Troy
and elsewhere argue that rights-of-way management depends on local participation in
system planning and construction decisions.

First, TC! and other cable operators which are upgrading and rebuilding cable
television systems and installing excess capacity for the provision of future voice and data
services without advising municipal officials, are shortchanging themselves and their
customers by denying the general public any role in fashioning the present and future
capabilities of the neighborhood system.

Second, public confidence in the cable television industry is being seriously
undermined by adopting national policies which encourage them to make unilateral, secret
decisions about how, when, where, what and why they make system upgrade and rebuild
decisions. Such major decisions should not be made without local government public input.
That is why state constitutions and statutes across the country specifically preserve
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municipal as opposed to state control of streets, sidewalks and other public places.

Moreover, the Commission had it backwards when it decided that the City of Troy
"may not place a condition related to the cable operator's provision of telecommunications
service in a cable permitissued pursuant to Title VI cable franchising authority." What TClI
was seeking was a construction permit. In Michigan and elsewhere, right-of-way
construction permits are notissued under Title VI of the U.S. Communications Act of 1934,

Indeed, as pointed out earlier, cable franchises themselves, are issued under state
law but subject to Title VI. As discussed earlier, Troy and most other communities also
require permits for overhead and, especially, underground construction activity in the public
rights-of-way whether the company involved is installing gas pipelines, electric poles and
wires, cable television cables or telephone lines. This construction permit process is
completely separate from cable television franchising, and from any other local
government approval required to engage in providing telecommunications services. The
municipal franchising of cable television and telecommunications systems arises in
Michigan and most other states under state constitutional and statutory provisions which
are not derived from the U.S. Cable Communications Policy Act of 1984. The federal law
requiring cable operators to obtain a franchise adopted by the U.S. Congress in 1984
added nothing new to the authority of municipalities in Michigan regarding either
rights-of-way construction permits or cable franchises. Accordingly, neither right-of-way
construction permits nor franchises need by cable companies in Michigan are not issued
"pursuant to Title VI cable franchising authority."

Third, the process of reviewing construction permits depends to some important
extent on the accuracy and completeness of the applications and drawings. The public
rights-of-way construction permit process serves as a critical first step in the local
regulatory procedure, protecting the facilities of existing users of the public rights-of-way
but also by notifying city officials of new competitors seeking entry into the local
telecommunications market. In Troy, for example, as pointed out earlier, city officials
updated its construction permit ordinance before drawing up the telecommunications
ordinance which drew fire from TCI. Surely, municipal officials can and should request in
an application for a construction permit whether a cable operator is installing excess
capacity -- adding, for example, in some cases, hundreds of extra fibers to cables being
installed in public rights-of-way. The Commission’s earlier decision in TCl cannot properly
be interpreted as preempting such a basic inquiry and the Commission should take this
opportunity to clarify its ruling.

Furthermore, if municipal officials discover plans for excess capacity in an
application to upgrade or rebuild a cable television system, they should be allowed to
investigate and, in the appropriate case to deny the request. What the Commission did in
its very narrow ruling was to decide that the issuance of a permit to upgrade a cable
television system cannot be denied because the cable operator refuses to agree to
conditions relating to use of the cable system to provide telecommunications services. The
Commission should explaint that the ruling does not mean a permit to install hundreds of
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extra fibers in a cable system upgrade must nonetheless be granted.

The Commission also mentioned that the Section 253(c) authority of municipal
officials to manage the public rights-of-way is particutarly narrow in its view, allowing them
"coordination of construction schedules, determination ofinsurance, bonding and indemnity
requirements, establishment and enforcement of building codes, and keeping track of
various systems using the public rights-of-way to prevent interference between them."
These are the traditional requirements for obtaining overhead and underground
construction permits -- not telecommunications franchises or permits. The Commission’s
approach constricts traditional franchising to move construction permitting and inspection
puts municipal officials espousing franchising on a collision course with the entire
telecommunications industry, not just cable operators trying to leverage existing cable
franchises to enter the telephone business through the backdoor.

Finally, in the TCI case, the Commission refused to decide whether it had jurisdiction
under Section 253(d) to preempt the actions taken by Troy under Section 253(c), the
subject of a motion to dismiss filed early in the case by two groups of cities, saying "we
leave that important issue for another day." This makes it appear as though the
Commission simply stretched itself to make a decision under Section 621(b)(3)(B) to avoid
a delicate jurisdictional issue. However, the Commission did issue a warning to officials in
cities, township or villages where the incumbent telephone company pays no franchise
fees in Michigan, for example. Ameritech pays no local franchise fees in Troy or anywhere
else in the state under a statewide grant of authority to operate a telephone company using
the public rights-of-way obtained under state law in the late 1800s. The Commission said:

"One clear message from section 253 is that when a local government
chooses to exercise its authority to manage the public rights-of-way or to
require fair and reasonable compensation from telecommunications
providers, it must do so on a competitively neutral and nondiscriminatory
basis. Local requirements imposed only on the operations of new entrants
and not on existing operations of incumbents are quite likely to be neither
competitively neutral nor nondiscriminatory.”

Id. at 108. In the TCG Detroit case, the U.S. District Court in Michigan decided that there
was a rational basis for distinguishing between an incumbent telephone company such as
Ameritech, which delivers universal telephone service, and, for example, a new entrant
such as MCIimetro Excess Transmission Services, Inc., which was proposed to string fiber
optic cables through Troy, offering service to a select high-demand commercial customer,
DaimlerChrysler, without even having any offices within the City. It will be much more
difficult to draw a legal distinction between Ameritech and AT&T, which now owns the TCI
system in Troy, if AT&T decides to start offering local residential telephone service city
wide. However, the TCG Detroit decision was that it's permissible to collect fees from MCl's
service to big customers even though similar fees aren't charged to Ameritech which
serves everybody. The courts having sided with local government on the issue, the 253(d)
jurisdictional issue and the Commission’s warning no longer seem relevant.
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The FCC concluded its Opinion and Order noting that:

"[Glovernments that have historically refrained from engaging in
substantive telecommunications regulation should not view new entrants as
being more susceptible to regulation than the incumbents. These efforts
would go a long way in hastening the arrival of local telephone competition
of many varieties, and in particular, of facilities-based local competition.

Finally, we note that interpreting the 1996 Act is not an easy task. It requires
combined efforts of state and local governments, along with those of the
Commission. It is a duty that is shared by all levels of government, shaped
by the dictates of section 253. In applying this statutory provision, we must
remain mindful of the fundamental purpose of the Act. to promote
competition and reduce regulation in order to secure lower prices and higher
quality services for American telecommunications consumers and encourage
the rapid, deployment of new telecommunications technologies."

id. at 109-110. The tone taken seemed to suggest that the Commission recognizes that
the authority of municipal officials to manage their rights-of-way is broad enough to sustain
what Troy included in its Telecommunications ordinance. These are public policy -- not
legal arguments — favoring restraint by local officials.

V. THE BARTON - STUPAK AMENDMENT

Professor Michael I. Meyerson of the University of Baltimore School of Law matter
of factly concluded in a law review article, Michael |. Meyerson, Ideas of the
Marketplace: A Guide to The 1996 Telecommunications Act, 49 Fed. Comm. J. L. 251, 275
(1997), that cable operators adding cable telecommunications service to their systems
don't need to obtain local permission, to the extent required under state law, despite the
so-called "Barton-Stupak amendment,” section 253(c) of the 1996 Act.

In the article Professor Meyerson says that cities were stripped of authority by
Section 621(b) of the U.S. Telecommunications Act of 1996 over cable provision of
telecommunications service:

The 1996 Act clears away much of the regulatory underbrush which
kept cable operators from providing local telephone service. Most basically,
the Act preempts much of the state and local regulation which governed the
provision of non-cable service by cable operators.

First, franchising authorities are barred from imposing a limit on the
provision of telephone or telecommunications service by a cable operator.
Second, franchising authorities are barred from requiring that cable operators
obtain a franchise prior to offering telephone or telecommunications service.
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Professor Meyerson takes a very skeptical look at the "Barton-Stupak” amendment which
was intended to preserve the authority of local governments to manage the public
rights-of-way and to require fair and reasonable compensation from companies providing
telecommunications services on a competitively neutral and nondiscriminatory basis.
Professor Meyerson objects, saying:

"This saving clause is likely to be the source of much litigation. Not only
is the Act silent as to what makes a fee 'reasonable,’ there is also the
question as to whether cable operators who already pay a franchise fee can
be required to pay a second time for the same wire, just because it is
carrying telecommunications information as well as video programming.”

Id. at 266. °

However, it seems very apparent that Professor Meyerson failed to consider that
Section 621(b) of the 1996 Act contains significant limiting language. Section 621(b) says,
in pertinent part:

(3)(A) If a cable operator or affiliate thereof is engaged in the provision of
telecommunications services:

(i) such cable operator or affiliate shall not be required to obtain a
franchise under this title for the provision of telecommunications services;
and ii) the provisions of this fitle shall not apply to such cable operator or
affiliate for the provision of telecommunications services." (Emphasis added.)

The limiting language referred to is the very specific reference to "this title," which is
Title VI, that part of the Federal Communications law dealing specifically with municipai
cable television franchises, The U.S. Cable Communications Policy Act of 1984, as
amended. The Joint Statement says:

Paragraph (1) of this subsection adds a new paragraph 3(A) to Section

¢. The Commission’s attention is called to the recent decision of the U. S. First
Circuit Court of Appeals in Cablevision of Boston, Inc., v. Public Improvement
Commission of the City of Boston, Case. No. 99-1222, (1st. Cir. Mass. August 25,
1999) which points out the split over proper interpretation of Section 253(c) contrasting
the decisions in GST Tucson Lightwave v. City of Tucson, 950 F. Supp. 968, 971 (D.
Ariz. 1896) and TCG Detroit v. City of Dearborn, 977 F. Supp. 836, 840 (E. D. Mich.
1997) with the Commission’s own rulings in its Suggested Guidelines for Ruling Under
Section 253, 63 Fed. Reg. 66,806, 66808 (1998), /n re Classic Telephone, Inc. 11
F.C.C.R. 13,082 Paragraph 39 (October 1, 1996) and TC/, supra at Paragraph 108.
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621(b) of the Communications Act, which sets forth the jurisdiction of and
limitations on franchising authorities over cable operators engaged in the
provision of telecommunications services. Specifically, a cable operator or
an affiliate engaged the provision of telecommunications services is not
required to obtain a franchise under Title VI of the Communications Act
However, the Senate intends that telecommunications services provided by
a cable company shall be subject to the authority of iocal government to
manage its public rights-of-way in a nondiscriminatory and competitively
neutral manner and to charge fair and reasonable fees for its use.”

Attorneys and others representing cities on cable television and telecommunications
matters have consistently argued that Section 621(b) was only intended to exempt
telecommunications services provided by cable operators from municipal franchising and
regulation under Title VI, leaving local governments free to exercise whatever authority
they have over telecommunications services under other federal, state and locail law. As
explained earlier, cities do not depend on the U.S. Cable Communications Policy Act of
1984 for their authority to require cable operators using the public rights-of-way to obtain
municipal franchises. In Michigan, for example, cities obtain their authority from the state
Constitution, which has been interpreted to require cable companies to obtain municipal
franchises. The Act merely solidified local franchising authority over cable television
systems in Michigan and most other states. Furthermore, the authority of cities over other
companies providing telecommunications services in Michigan also derives from the same
constitutional provision.

Section 254 of the Michigan Telecommunications Act of 1995, Mich. Comp. Laws
Ann.§ 484.2254, requires companies offering telecommunications services to obtain a
local authorization. Consequently, it seems beyond question that the 1996 Act merely
preserves this authority using the tightly-drafted language of Section 621(b), makingitclear
to cities, townships and villages that they gain no authority over telecommunications
services offered by cable operators solely by virtue of Title VI. Cities must look to other
federal, state and local law for authority over cable provision of telecommunications
services and, in Michigan, that authority exists under the Mich. Comp. Laws Ann.
§484.2254,

Second, Professor Meyerson seems to have failed to thoroughly research the
legislative history of rights-of-way provisions in the 1996 Telecommunications Act. The
Barton-Stupak amendment was approved by an overwhelming vote on the floor of the U.S.
House of Representatives early in the debate over the 1996 Act. It was offered by Michigan
Congressman Bart Stupak who said he intended to safeguard municipal franchising and
regulatory authority over rights-of-way. The powerful floor statement made by
Representative Stupak when he introduced the bill clarifies the issues puzzling Professor
Meyerson. Congressman Stupak said:

Our amendment also will strike language called 'Parity of Franchises'.
| admit that on the surface parity language looks as if it just prohibits
discrimination. But its effect is very different. In fact, the provision could be
interpreted to force all local government to charge all users exactly the same

-14-



thing no matter when each franchise was granted, what burden each
franchise places on the rights-of-way, or the nature of each provider's use of
the rights-of-way. In many states, the local exchange company has a state
granted franchise that is more than 100 years old that was granted in return
for benefits such as universal service and comprehensive rate regulation
instead of rights-of-way fees. This bill upsets the assumptions underlying
these old franchises. The parity language in the bill will mean that if the local
government can't change the state franchise all users of the rights-of-way
might get to use it for free. It makes no sense to say that public rights-of-way
are worth the same today as they were 100 years ago . . . .Local
government must be able to distinguish between different telecommunication
providers. They need the ability to make reasonable distinctions based on
the nature of the occupancy and the burden each places on the rights-of-way

. Each provider should pay the true market value of the public property
it plans to use in its business. Arbitrarily forcing a local government to charge
the same price as it did decades ago to all providers seeking to use public
property today ignores the market principle of pricing resources according to
market value.

There could be no clearer statement of legisiative intent regarding the ability of local
governments to charge a fair and reasonable fee to cable television systems offering
telecommunication services even if none can be charged to incumbent LECs offering
telecommunications services under century-old statewide franchises.

CONCLUSION

The communities joining in filing these reply comments and, most assuredly, the
hundreds of other cities, townships and villages doing so, remind the Commission that
when companies digging in the public rights-of-way drill into a 42-water main knocking out
service to 100,000 residents and 300 businesses, nobody affected calls their FCC
Commissioner -- they call their mayors, city managers, DPW directors, council members,
township and village officials.

Respectfully Submitted,

O’REILLY, RANCILIO, NITZ,
ANDREWS, TURNBULL & SCOTT, P.C.

Ao D)

September 1, 1999 By: Neit J. Léhto

JACABLEVFCCi\row.wpd
September 2, 1999 -15-
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Stores
suffer
lost
sales

By Rene Wisely
and David Phillips
The Detroit Mews
AUBURN HILLS
Water, not money, is what
makes businesses run, and
large and small firms in
northern Qakland County
paid the price in lost sales
and productivity Wednesday
when the tap went dry.
m Leonard Xerri, owner of
New Fngland Home Direct
at Great Lakes Crossing mall,
estimates the mall's closing
cost hit s1.000 in lost sales.
“Iam sure we'll more than
make up far it Xerri said. “1
look at it as a break”
B General Motors Corpl's
Orion Township large car
assembly plant, supporied by
2 2-million-gailon water tank,
shut early Wednesday after
autherities forced nearby seat
maker Lear Corp. and other
auto parts plants to close.
B Kmant closed an Auburn
Hills store with 150 employees
on Jocelyn Road, but nearby §
Krmart stores reported a surge
in bottled water sales. The §
Troy-based discovnter donat-
ed 15,000 1-gallon water jugs
to the American Red Cross.
W More that 11,000 workers at
DaimlerChrysler AG™s Auburm
Hills headquarters and tech-
nology center were schedualed 1
to Teturn to work today afier a
day off. The automaker was
forced to buy 6.880 gallons of
botiled water for employees.
& Tom Sokolowski, assistant
general manager at Bass Pro
Shops Qutdear World at
Great Lakes Crossing, said
the store lost 12 percent of its
weekly sales.

Nursing assistant Audra Hyatt,
bottled water to rinse off Dr. Joseph Mark as he scribs
up for surgery at Crittenton Hosplial In Rochester.

David CMM/T‘M-NMNM

Ran Crowell, tralning safety officer for the Rochester Hills Fire Department, gives
bottled water Wednesday to Sherry Courville at Adams High School.

Survival tips

B People in Aubum Hills,
Rochester Hilks and Orlony
Township who have tap water
should bo it before drinking it
o cooking with it Bring i toa
full, roffing bol for five minutes.
to kil any hammiful bacteria,

M For those whose water is
shut off, bottled water is
available at Auburn Halls Fire

Towrshipwas working te
bring in water as well; call
(248) 39-0304 for more

infoernadion.

fames Borchuck / The Detroit Mews

rights, uses sterile

thousands in Qakland told

Residents
must bail
water until
Saturday

By Gordon Trowbridge,
Mark Truby

and Mike Martindale
The Detrolt News

AURBURN HILLS — Qak-
land County residents are
warned not to drink tap water
today without boiling it first,
even if their faucets are (lowing.

The water advisory will
remain in effect until at least 6
p.m. Saturday to guard against
harmful bacteria that might
leach into pipes.

Workers on Wednesday
toiled into the night to fix a
fractured water main that dis-
rupted the lives of more than
100,000 residents and workers
and affected about 300 besi-
nesses in three Oakfand Coun-
ty communities. The main
broke MomJay in Aubum Hilks.

Repairs to the line were
completed about midnight
and Auburn Hills City Man-
ager William Ross said at a
Wednesday night press con-
ference that full service
should be restored early
today. Water service first
should be available for
Auburn Hifls customers, fol-
lowed by thoge in Orion
Township and then Rochester
Hills, Ross said.

Thousands of homes in
Aubum Hills, Rochester Hills
and Orlon Township had linke
or o water on Wednesday. Peo-
ple flocked to stores and city
offices o pick up bortled water.

Belty Fitzhenry of Auburn
Hills picked up two one-liter
bottles of Aquafina from a
city fire station on Wednes-
day. “You Jon't want to waste
it. It's like gold uimil we get
fixed up*

Diease see WATER, Page 13A
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Continued from Page (A

Institutions from The Palace of
Auburn 1ills tn Oakland University to
PaimlerChrysker's US. headquarters
sent workers home or were using bot-
tled water.

As the water crisis entered its third
‘lay, life dissolved into major and
minpr crises for thousands of people,
from those desperate to find water
fur sick loved ones to others frustrm-
vd by dirty cars and dry lawns,

At least four schools closed, along
with an untoldd number of busincsses
that shut down on their awn or were
1cked tr by government officials

Avburn Hills officials declared a
srate of emergency, worried about the
danger of contaminarion and of fight-
ing fires with little or no water.

The crises caused by the water
main break "show what happens when
modern life gets disturbed,” City Man-
ager Ross said.

Taylor firm blamad

Detroit's Department of Water and
Sewerage has been working to repair
the 3/:-foot pipe ever since it was
vracked about neon Monday by a con-
fractor moving a phane line.

Rass and Detroit water official
lames 1leath said the break nn Squir-
rel Road near M-sa in Auburn Hills
was the fault of a Taylor-based com-
pany doing work for MCE Worldeom,

1 Ross said Corby Fnergy Setvices
was working without the proper per-
it when its deilling equipmentbroke
the pipe, an accusation MCI denied.
Hoss hinted that lawsuits are likely
akairst the company.

* “If 1 were them, } would check my
msurance,” Ross sald “That puts them
at extreme risk. [ imagine the boys in
vested suits will be coming along
Soon.”

MCI spokeswoman Robin Halter
said the Michigan Department of
Transportation asked MCI to move a
ﬁberaoptlc cable to make 'room for
road. ‘construction. The company
checked with utility officials and had
proper permits, she said.

“We're certainly very regretful of
thit lence to all the byl
#s and residents, many of whom are

?lstomcn.'[-lnlmnld.
A woman answering calls at Cor-

frﬂ. Maylor office said the company
v COMMeEnE,

! The cracked line carries risks, pub-
lic health experts said. Dangerous bac-
mhomddenm—uuwer:ym at
e point of the break, and low water

pressure throughout the system could
allow contaminated groundwater 1o

seep in.
¢ Health officials sald city water cus-
omgers in Auburm Hills, Rochester
Hiils and Orfon Township should boil
lmerbeforedrhlkingnrmnkimunm
funher notice.
IOur concetns are dysentery,
l!pa:&hﬂmdotherm-bormdls-
eases” said Romemarie Rowney, frian-
ager of the Health Oifice of the Ouk-
land County Health Department. *
“The risk of liness is dow, said Alice
Gajewaki, environmental health safety
manager at Crittenton Hospital in
Rochester. But people who drank
unboiled water should watch for symp-
toms of illness and see a doctor if' they
hmupoa‘npaduordlzzlxm

" Amid the worry and inconve-

Steven Fish, 4, helps ease the
family water crisls ax he loads a
gallon onto his wagon Wednes-
day at the Rochester Adams
High School distribution center.

nience, residents and businesses
pitched into help.

Kmart, Meijer, Pepsi and W]BK
(Channet 2) donated bortled water for
cities to distribute. Gleaners Food
Bank of Detroit gave 1,800 gailons of
watet. sirroring help Oakland Coun-
ty officials provided to Detroit during
a January snowstorm.

Rochester Hills fire training officer
Ron Crowell told a story of neighbor
helping neighbor.

A woman who cares for 3 patient
on a1 feeding tube came to Rochester
Adams High School, ene of the water-
distribution sites, Wednesday morning
tooking for water after finding hone at
area stores, The schools defivery had
yel ta arrive, Crowell said, but Adams
wrestling coach Par Milkovich gave
the woman two gallons siored in hig
car.

Rochester Hills Mayor Kenneth
Snell said residents were handling the
problem admirably as they waited 10
pick up donated water. )

"Peopk have been have been very
cooperative'and understanding” Snefl
said, lﬁmn‘theardnmucha,sa
croas word yet, and some { peaple have

beenvmdrghl!rzformmfnrm' :

time.” .

Daplmbetpimh.lnds.lhemwm
of the crisis was massive.
All 70,000 residents of Rochester

Hills had no water or restricted sup- -

plies, as did all 30,000 residents of
Auburn Hills and the thousands who

work at the city's businesses. Orion

Township Supervisor Colette Dywa-
suk said the line supplies water 1o

“about half the township's more than
20,000 people, with the rest supplied

by wells,
At Crittenton ‘Hospital, doctors '

were s:rubhugfnrmmeryuingbot- :

thed water, and patients were asked to -

. call ahead to see if scheduled treat-

ments were still taking place, Area
g:umiumc}ondbcumnffuruf
fire. -

. .,)_ dakt e ol ale, A s al

Busineiisas take hit ~~ 2000 a

The county health office ordered
restaurants without water closed.
Those with water had te decide
whether 1o close down or stay open .
and abide by a list of health restric-

tions,

At Lelli's of Aubutn !ilbs, a white-
tablecloth Italian restaurant on North
Opdyke Raad, frustrated owner Steve
Lelli turned away customers at the

N T S

Phoins by Bavid Coatey 7 The Ietrmit News
Life In Rochester Hills gets a little less comfortable as Oakland County Sheriff*s Deputy Greg Marohn
goes house to house In the Cross Creek subdivision to tell resldents to limit thelr use of water.

daor,

“We have water pressure, but it's
contaminated,” Lelli said, “We are los-
ing a lot of money. | called the city, and
they really can't give me a straight

“r ¥ [T
"t lmweraboux when Its

At Big Buck's Brev
house on nearby Takata
ces were unloading a |
bags of ice and bottled
day moeming in an effs
Festaurant raneing. In -
Don Seimens of Toled:
finally find a restaur:
closed.

*I'm supposed to n
and couldn't find a r
where,” Seimens saic
drink the water, | guex
beer”

Great Lakes close:

At the Great Lakes
stares had o turn o
including ane from -
Workers at the mails 1
Outdaor World hande:
1o disappointed shopr

DaimlerChryster <
bled to move meetir
hotels and restaura:
automaker's Avburn 1
ters and technol ogy cc
and water pressure,

The complex, whic
gallons of water a mon
ed to reopen today.

By then, oflicials he
wuould be flowing. Tt
work would be done +
day might have been

More than 30 w
trucks from Detroit we

“They told vs it mis
a.m,” aaid Hill Chesnes
Salvation Army, which
wiches and drinks tn 1

Detroit News Staff Wr:
Robinson, Nathan Coll
Wisely and David Phili
tributed to this report.







« Cotliy Energy Serv1ces of :
’ ~%ylor, which was laying cablé

IRy ]]

But city says firm
dzdn ’t have permit

By ERIN LEE MARTIN,
JOELTHURTELL

AND CECIL ANGEL
T FREE PRESS STAFF WRITERS
Ertl

SRR

The company that popped a
Héle in a massive water main in
Zuburn Hills — nearly wiping
out water service to four Oak-
land County communities and
shuttering hundreds of area
businesses — shouldn't have
‘been working in thefirst plave,-
Aubum ilis City Manager Bill:»
Tt‘nss Wednesday N

MCI WorldCom Ifc,, hadnt',

,Workers clear
“the way for
replacement
phrts
Wednesday as
they repair

h-oken water
Tain in
Auburn Hills.
Ly

L
INSIDE
» Advice for

handiing the
water crisis.
3A

Water main
expected to

be OK today

Arec r‘t Y é~fo- 9

obtained a city permlt that
would have allowed the compa-: %
ny to drill legally, Ross said. .x-

Corby declined comment,
and MCI WorldCom insisted all .
the proper permits were applied 2
for.

But Ross said Auburn Hﬂlé
will present the ﬁndmgs of il
investigation to the ¢
ney and pursue proseg 3
the misdenieanor offe T
well as atfempt to reqou ;
thousandsof dollars in FépRE
and cleanup expenses, >

“I'm sure the Clt of
witl go aﬂ:ef Eh
dosts of repairs,”
ng that the huge, 2 i
‘pipe is owneﬂ and opera "

-
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THURBDAY, JUNE 10, 19%%

" WATER!|
Contractor
questioned
on permit

From Page 1A

EDe(;.roit 's Department of Water

2 an 3

. He said some of the businesses

- that were forced to close, largely
- because there waa insufficient
amounts of water for proper fire
protectlun would probably sue to
< recover lost revenues aa well,

Meanwhi!e, the punctured wa-
Iter main wasa expected back on
- tap this morning. but health offi-

: *cials cautioned thirsty people in
~ northwest Oakland County to
* avoid water fountains and reach
? for bottled drinks. .
Water pressure was ed
. to be normal today in Roe
- Hills, Auburn Hills, Orion Town-
: ship and Lake Orion, but officials
. say water users should continue
bmlmg tap water until testa rule
< out contamination.
: Ross said a boil order would
-3 «+ remain in effect until at least §
pm.on ‘
! “With the wny the pipes work,
« there could be anything in there,
" said Thomas Dohr, Rochester
- Hills’ director of public services.
*  Great Lakes Crossing. Daim-
+ lerChrysler Corp. and other area
: businesses are expected to reopen
- thia mornlng after giving thou-
* sands of
day off Wednesday But it wont
be bu as usual,

Bottled water will be used for
tasks such as scrubbing down
doctors at Crittendon Hospital in
Rochester Hills and washing pro-
duce at restaurants,

Ross said restaurants and oth-
er food-service businesses will
have to work with the Oakland
County Health Division to en-
sure there is no risk of contamina-
tion.

The Rochester Community
Schools district plans to hand out
a bottle to 13,000 students when
classes resume this morning.

The hassle is a continuatidly of

PATRICIA BECK/Duwrol F res Press.

Rochester Hills residenta such as Guna Chunduri got jugs of purified
water from firefighter Eric Moraveik at Fire Station No. 4.

year by Huntington Woods-based
Equity Holding Co. The suit
claima Corby negligently conduct-
ed a water-boring project on land
adjacent to property owned by
Equity ing in Ferndale.

It was too tall an order for
some businesses Wednesday, but
others braved the hassle and
scooped up customers.

“We were abnormally busy to-
day because a lot of places were
closing.” said George Strango,
owner of George's Coney Island
on Opdyke north of South Boule-
vard in Auburn Hills,

“I guess they had no water”

Staff writers Matt Heims, Daniel G.
Fricker, Rachel Konrd and Hugh
McDiarmic Jr. contributed to this
report. ERIN LEE MARTIN can be
reached at 1-248-858-2606, JOEL
THURTELL cun be reached ot
1-248-586-2609.

AFTECTED comwm
Lake Orion, Orion Township,
Auburn Hills and Rochaster Hills |
lost water pressurs dus tothe 4
Aubum Hills water-main break ™

\» WaR-main g
3 hreak site




Wealer shugbage avliv resldents

scrambling for clean water-and s
 forced hundreds

ty businesses to close.$
" Eleven thousand,

D.mmierChryuler were lmﬂlt'ﬁ.h‘
thousands of people W% dﬂ

home.

Although service ls emeud’m
resume today, Ross
ed that n addition to cmltlnml
boiling of drinking water, resi-
dents refrain from
for a few days because of coptami-

‘The main was | Mon-
day morning when the drilllnl
contractor bored Into
the west side of Squlrro d
near M-59in Hills. .

James Heath of the Dotrolt
Water and ;
said 2 Corby driller struck the
:;:tom of t.lm 42-195]1;‘&1111451'“&

Alumugh Rous suld m
no permit for the work, Robin
Halter, an MCI spokeswoman,
it e ol
ol :
ted tmdent;ﬁh Il-
lows an
of-way and requires ﬂlln; a
detaited plan of the }ob 'ith l.ho
cily.

A woman who answered ths
phone at Corby on Wednesdsy
said: “I'm sorry, but we have no
comment, at this time” and hnn;
up.

Wednelday mornln ﬂn-
fighters at Rochester Hillg Pire
Station No. 4 were handing out,

one gallonsof drinking water per
vehicle. .

Meijer Inc. shi in another
4,368 bottles from ita Grand lhp-
ids headquarters Wi
ternoon. Kmart, TV
{Channel 2) and Pepsi i

in
in Auburn Hille. - '§ %#
Great Lakes

spcurity |
guards turned away cuutumen :
Wednesday

whobthl'

Sewerage Department, said .
Wednesday night that repmir |
hedule.

work was on scl

Heath said Corby knew where
the pipe ran, "but there's no way
to know how deep it is” The suger

shaved across the plpe bottomd] 5

feet underground, he
uun:thenmummeduk-

panyhnbeenonthewmngddap

of an accident.

Corby Energy Services A the |

target of a lawsuit, pend
43rd District Court and hfll(

N

YTy
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Auburn Hills plans to ask MCI, contractor
to pay for business, resndentla! damage.

‘By Gordon Trowbndge

The Detroit News ‘

AUBURN HILLS — C;ty
officials plan to seek thousands
of dollars in damages from ‘the
companies they say are respon-
sible for a June water main break
that left thousands of people and
hundreds of businesses w1thout
full water service. .. .-

City Manager William Ross

said a police investigation found
that Corby Energy Servma‘lhy .
lor contractor, and MCI "World-
com failed to get proper perm1ts _

for construction work to move
underground telephone lines.
Corby was employed by MCI,
which had to move the lines to
make way for new M-59 exit
ramps. On june 7, an underground

drill punctured a 42-inch Detroit

‘Water and Sewerage water main,
leaving people in Auburn Hills,
Rochester Hills and Orion Town-
ship with little or no water.

Hundreds of businesses shut
down or were ordered to close.
Water customers had to boil tap
water for nearly a week to guard
against contamination.

MCI spokeswoman Robin
Halter said the company cannot
comment on the water main
break, citing pending lawsuits
filed by residents who were
without water.

Ross said it's hkely within the

next two weeks that the city will
- ask MCI and Corby to reimburse
the city for staff overtimie 4nd

other costs of the water crisis.

“The public needs to be made

whole,” he said.

-, If the compames or thelr' _
insurance companies don't agree,

to pay, the city probably will Sue,
he said.

‘but it's likely to be in the tlﬁl
_sands of dollars

" of MCI and Corby said the cSih

_the pipe’s path had been
" But Détroit water officials told

Ross said the city still is g;h
ering information on its c

li’

nomic and human toll of 3\
five-day crisis. %3 .

Businesses from mom- 5
pop shops to DamﬂerChrysterfg e
U.S. headquarters and Grea@_a'?‘
Lakes Crossing mall hadw=td -
close, along with schools_§hd
Qakland University. O

. County officials eventually ﬂlg‘

up counting the costs.  FR
Debate over who wa:
blame for breaking the wi
main started before crews
finished their repairs. =
Ross said police mvesngatd
confirmed what he and otfjer
city officials said in June: C
and MCI didn’t get a city pelﬂﬁt
for the work, despite the fact
the digging crossed into
right-of-way along Squirrel Rnad, e
At the time, representanves

15

pany had gotten permits fﬁ

govennnent approval.
A Corby spokesman also
said Detroit water worker‘_s_"g
not marked the path of the
main, as required by the st
system of precautions to a
such accidents. A Detroit o
said in June that workers ha“q;tn,
fact marked the path. =~ "
Ross said he did not knoﬁ

police they had asked Co“md
notify them when they

start digging near the o
Lhey could be on the sxte,
said. S







RIGHT-OF-WAY AGREEMENT

THIS AGREEMENT is entered into this £ day of @ (72842, 1998, by and between the
City of Sterling Heights, a Michigan Municipal corporation ("City") and Metropolitan Fiber
Systems of Detroit, Inc., a Delaware corporation, ("MFS").

PREMISES

A. MEFS installed certain fiber optic cable and associated facilities ("Cable") within the City
right-of-way along the east side of Van Dyke Avenue from Fourteen-Mile Road to
Seventeen-Mile Road, along the north side of Seventeen-Mile Road west to Mound Road,
along the west side and center median of Mound Road to Fourteen-Mile Road and along
the north side of Fourteen-Mile to Dequindre as set forth in Exhibit "A" beginning in

July, 1995.

B. MEFS is a public utility authorized to provide telecommunications services and access
public ways by the laws of the State of Michigan. '

ACCORDINGLY, THE PARTIES AGREE AS FOLLOWS:

1. Permission Granted. MFS may operate and maintain the Cable in the public right-
of-way as set forth in Exhibit "A" and expand its telecommunications network subject to the terms
and conditions of this Agreement and the further exercise of the City's regulatory power
protecting the public health, safety and welfare, for a term of two (2) years commencing on the
effective date of /¢ & _, 1998. This Agreement is revocable by the City Council at its pleasure
as required by §15.04 of the City Charter and also pursnant to Section 12 hereof.

2. ~ . Payments by MFS.

(a)  For the reason that the streets, highways and public rights-of-way to be used
by MEFS in the installation, maintenance, and operation of its Cable within the boundaries of the
City are valuable public properties, acquired and maintained by the City at great expenses to its
taxpayers, and that the grant to MFS of the use of said streets, highways and public rights-of-way
is a valuable property right without which MFS would be required to invest substantial capital in
right-of-way costs and acquisitions, MFS agrees to pay to the City a one-time acceptance fee of
$10,000 and an annual fee of $500 subject to adjustment by the City Council every three years
as set forth in §48A-10(a)(2) of the City Code. '

()  Payment of the $10,500 shall be made immediately. In succeeding years,
MFS shall forward by check or money order an amount equal to the annual payment by June 30th
for the following year. In the event any annual payment is made after close of business on the

5/26/98 Final 1



date due, MFS shall pay a late payment fee of $100. Acceptance of money under this Section
shall not in any way limit or inhibit any of the privileges or rights of the City. Permit fees shall
be in addition to any other tax, charge, fee, or payment due the City by MFS.

3. Permitted Uses. MFS may not use the Cable to provide cable television service as
defined by the U.S. Cable Communication Policy Act of 1984.

4. Representations. MFS makes the following express representations:

(a) The City has the right to adopt ordinances protecting the public health,
safety and welfare affecting MFS during the term of the permit. It further recognizes and agrees
that the City shall in no way be bound to renew or extend the permit at the end of the permit term
and that MFS may be deemed a trespasser at expiration. ‘

(b)  MFS shall have no recourse whatsoever against the City for any loss, cost,
expense or damage arising out of the failure of City to have the authority to grant all or any part
of a permit. MFS relied on its own investigation and understanding of the power and authority
of the City in seeking and accepting this permit.

(¢)  MFS has not been induced to accept this permit by any understanding or
promise or other statement, whether verbal or written, by or on behalf of City or by any other
third person concerning any term or condition of a permit not expressed in this permit.

(d)  MFS further acknowledges by the acceptance of a permit that it has carefully
read its terms and conditions, and does accept all of the risks of the meaning of such terms and
conditions and agrees that in the event of any ambiguity or in the event of any dispute over the
meaning the same shall be construed strictly against MFS and in favor of City. '

5. Conflicts/Legal Developments. However, if any such state or federal law or
regulation shall require MFS to perform any service, or shall permit MFS to perform any service,
or shall prohibit MFS from performing aay service, in conflict with the terms of the permit or of
any law or régulation of the City, then as soon as possible, MFS shall notify the City of the point
of conflict believed to exist between such regulation or law and the laws and regulations of the
City or the permit. ' '

() MEFS and the City acknowledge their differences of opinion regarding the

conditions and requirements that a municipality may impose upon telecommunications providers
for the use of public right-of-ways.

(b) By entering into this Agreement, the City is not conceding, waiving or
relinquishing its position that telecommunications providers must obtain local franchises, and must
pay a percentage of gross revenues or fair market value for the use of the right-of-ways.
Conversely, MFS is not conceding, waiving, or relinquishing its position that the City must grant
MFS a telecommunication permit for use of the right-of-ways and is only entitled to payment
based on the fixed and variable costs of managing the right-of-ways.
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(c) If any federal or state court of law, or any administrative agency of
competent jurisdiction, makes a determination, ruling, regulation or decree applicable to
telecommunications providers that they are subject to local franchises and/or establish a method
of determining fixed and variable costs or of computing financial requirements for the use of right-
of-ways other than or beyond fixed and variable costs, then MFS shall be deemed to have obtained
a franchise from the City, together with all of the rights and liabilities thereto and/or shall be
liable to pay, the compensation allowed by law based on the computation or formula established
by the court or agency from the effective date of such determination, ruling regulation or decree.

(d) In the event of an adjudication or ruling subjecting telecommunications
providers to franchise fees or other payment computation, then the City Treasurer shall hold on
behaif of MFS the difference between the annual fee of $500 and the newly required additional
amounts, from the date of the initial adjudication, until the exhaustion of the final appeal period.
Such an amount shali be retained by the City upon exhaustion of that final appeal period. In the
event the final appellate decision determines that such amount is not due and owing, the City shall
return such retained monies with interest, as applicable, no later than 30 days following such

decision.

6. Severability. Subject to Section 5 above, if any provision of the permit is held by
any court of competent jurisdiction to be invalid as conflicting with any federal or state law, rule
or regulation now or later in effect, or is held by such court to be modified in any way in order
to conform to the requirements of any law, rule or regulation, the provision may be considered
a separate, distinct and independent part of the permit, and such holding shall not affect the
validity and enforceability of all other provisions if the City so determines. In the event that such
law, rule or regulation is subsequently repealed, rescinded, amended or otherwise changed, so that
the provision which had been held invalid or modified is no longer in conflict with the law, rules
or regulations said provision shall return to full force and effect and shall be binding on the -

parties.

7. Right to Modify. If the parties determine that a material provision of a permit is
affected by action of a court or of the state or federal government, the parties agree to modify any
of the provisions to such reasonable extent as may be necessary to carry out the full intent and
purpose of the permit.

8. Conditions of Street Occupancy. MFS may not commence construction in any
street, highway or public right-of-way without obtaining further construction permits as required
under Chapter 48 of the City Code, as amended, which apply to the installation of Cables and
related equipment within the public rights-of-way.

9. Technical and Construction Standards. MFS shall maintain its Cable in a manner
consistent and in compliance with all applicable laws, ordinances, construction standards,
governmental requirements, and technical standards established by the Federal Communications
Commission or state agency. In any event, the Cable shall not endanger or interfere with the
safety of persons or property within the City or other areas where MFS may have equipment
located. All working facilities, conditions, and procedures, used or occurring during construction
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of the Cable shall comply with the standards of the Occupational Safety and Health
Administration. Maintenance of a Cable shall be performed in an orderly and workmanlike
manner, and in close coordination with public and private utilities serving the City following
accepted industry construction procedures and practices and working through existing committees
and organizations. MFS shall join the Miss Dig program.

10.  Maps, Records, and Reports. MFS shall provide the City with current maps of its
existing instajlations in a standardized format for use with the City’s G.1.S. data system unless no
changes have occurred in the previously submitted map. MFS shall allow the City to make
inspections of any of MFS s facilities and equipment within the City's boundaries at any time upon
three (3) days prior written notice or, in case of emergency, upon demand without notice.

11. Transfer of Rights.

(a) Neither this permit nor any part or portion of interest in this permit may be
sold, transferred or assigned without the prior consent of the City which it shall not unreasonably
withhold or delay. Notwithstanding the foregoing, MFS may sell, assign or transfer all or a
portion of its interest in this permit to a wholly-owned subsidiary. The occurrence of any event
which constitutes either an act of bankruptcy by MFS or placement of MFS into receivership, the
issuance of any order to MFS or any of its stockholders by a government agency or court of
competent jurisdiction to divest any interest related to the Cable or the entry of any judgment
against MFS which, in the opinion of the City, impairs MFS's credits or MFS's failure to meet
its financial obligations on a continuing basis, shall be deemed an unauthorized transfer and
assignment under the provisions of this subsection and shall:

(1)  Be deemed a material breach and defauit of the permit; and

(2)  Subject MFS to all penalties and remedies prescribed in the permit
and to all other remedies, legal and equitable, which are available
to the City.

~ (b)  The occurrence of an unauthorized transfer or assignment shali at the option
of the City, constitute a material breach of the permit which may result in termination under
Section 12. MFS shall notify the City of any occurrence which constitutes an unauthorized
transfer and of the entry of any judgment against it within twenty-four (24) hours of knowledge
of such occurrence.

12. Termination.

(a)  Inaddition to all other rights and powers reserved or pertaining to the City,
the City reserves as an additional and as a separate and distinct remedy, the right to terminate a
permit and all rights and privileges of MFS in any of the following events or for any of the
following reasons:
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) MES fails after receipt of thirty (30) days prior written notice to
comply with any of the provisions of the permit or has, by act or
omission, violated any term or condition; or

(2)  MFS becomes insolvent, unable or unwilling to pay its debts, or is
adjudged bankrupt; or

(3) Al or part of MFS’s facilities are sold under an instrument to
secure a debt and are not redeemed by MFS within ninety (90) days
from such sale; or

4) MFS is found by a court of competent jurisdiction to have
committed fraud or deceit in its conduct or relations with the City
under the permit; or

(5)  City condemns all of the property of MFS within the City by the
lawful exercise of eminent domain; or

(6) MES abandons the Cable or fails to seek renewal of its permit.

€] No termination, except for reason of condemnation, shall be
effective unless or until the City shall have adopted a resolution
setting forth the reason for the revocation and the effective date,
which resolution shall not be adopted without sixty (60) days prior
notice to MFS and an opportunity for MFS to be heard on the
proposed resolution.

.13, Remo{ral

(@  Upon expiration the permit, if the permit is not renewed and if neither the
City nor an assignee purchases the Cable, MFS may remove any underground Cable from the
streets which has been installed in such a manner that it can be removed without trenching or other
opening of the strects along the extension of Cable to be removed. MFS shall not remove any
underground Cable or conduit which requires trenching or other opening of the streets along the
extension of Cable to be removed. MFS shall remove, at its sole cost and expense, any
underground Cable or conduit by trenching or opening of the streets along the extension or
otherwise which is ordered to be removed by the City based upon a determination, in the sole
discretion of the City, that removal is required in order to eliminate or prevent a hazardous
condition or promote future utilization of the streets for public purposes. Any order by the City
to remove Cable or conduit shall be mailed to MFS not later than sixty (60) calendar days
following the date of expiration of the permit. MFS shall file written notice with the City Clerk
not later than thirty (30) calendar days following the date of expiration or termination of the
permit of its intention to remove Cable and a schedule for removat by location. The schedule and
timing of removal shall be subject to approval and regulation by the City. Removal shall be
completed not later than twelve (12) months following the date of expiration of the permit.
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Underground Cable and conduit in the streets and public rights-of-way which is not removed shall
be deemed abandoned and title shall be vested in the City and MFS shall have no further liability.

(b) Upon expiration, termination or revocation of a permit, if the permit is not
renewed and if neither the City nor an assignee purchase the Cable, MFS, at its sole expense,
shall, unless relieved of the obligation by the City, remove, from the streets all above ground
elements of the Cable, including but not limited to pedestal mounted terminal boxes, and lines
attached to or suspended from poles, which are not acquired by the City or its assignee. If the
City consents to abandonment of MFS facilities in place, MFS shall transfer title to the City and,

upon delivery, have no further liability.

(c)  MES shall apply for and obtain such encroachment permits, licenses,
authorizations or other approvals and pay such fees and deposit such security as required by
applicable law or ordinance of the City, shall conduct and complete the work of removal in
compliance with all such applicable law or ordinances, and shall restore the streets and public
rights-of-way to the same condition they were in before the work of removal commenced. The
work of removal shall be completed not later than twelve (12) months following expiration,
termination or revocation of a permit.

14.  Insuyrance. MFS and any contractor hired by MFS to install, maintain, improve,
restore or remove Cable within the City right-of-way shall not commence work under this
agreement until they have obtained the insurance required within this section. All insurance
coverage shall be with insurance carriers acceptable to the City. If any insurance is written with
a deductible or self-insured retention, MFS or contractor shall be solely responsible for said
deductible or self-insured retention. The purchase of insurance and the furnishing of a certificate
of insurance shall not be a satisfaction of MFS's indemnification of the City. MFS is responsible
to meet all MIOSA requirements for on-the-job safety. MFS and any contractor hired by MFS"
shall procure and maintain during the life of this contract the following:

(@)  Workers Compensation Insurance in accordance with all applicable statutes
of the State of Michigan. Coverage shall include Employers Liability Coverage.

(b) Commercial General Liability Insurance on an "occurrence™ basis with
limits of liability not less than $2,000,000 per occurrence and aggregate combined single limit,
Personal Injury, Bodily Injury and $1,000,000 for Property Damage. Coverage shall include the
following extensions:

Contractual Liability

Products and Completed Operations

Independent Contractors Coverage

Broad Form General Liability Extensions or equivalent
Coverage for X, C and U Hazards.

el
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() Motor Vehicle Liability Coverage, including Michigan No-Fault Coverage
for all vehicles used in the performance of the contract. Limits of Liability shall not be less than
$1,000,000 per occurrence combined single limit Bodily Injury and Property Damage.

(d  Additional Insured. Commercial General Liability Insurance as described
above shall include an endorsement stating the following shall be an additional insured:

"The City of Sterling Heights, including all elected
and appointed officials, boards, commissions,
officers and employees”

(e) Cancellation Notice. Workers' Compensation Insurance, Commercial
General Liability Insurance, and Motor Vehicle Liability Insurance as described above shall
include an endorsement stating that thirty (30) days advance written notice of cancellation, non-
renewal, reduction and/or material change shall be sent to: :

City of Sterling Heights

Mark Carufel, Risk Manager

40555 Utica Road

P.O. Box 8009

Sterling Heights, Michigan 48311-8009

15.  Proof of Insurance. If so requested by the City, MFS and any contractors hired
by MFS shall within thirty (30) days of such request supply a certificate of the insurance policy
of any of the insurance coverage required under this agreement. :

16.  Indemnity/Hold Harmless Agreement. To the fullest extent permitted by law, MFS
agrees to indemnify and hold the City, its elected and appointed officials, employees, and
volunteers and others working in behalf of the City, harmless from and against all loss, cost,
expense, damage, liability or claims, whether groundless or not, arising out of bodily injury,
sickness or disease (including death resulting at any time therefrom) which may be sustained or
claimed by any person or persons, or the damage or destruction of any property, including the loss
of use, based on any act or omission, negligent or otherwise, of MFS or anyone acting on its
behalf in connection with or incident to this agreement, except that MFS shall not be responsible
to the City on indemnity for damages caused by or resulting from the City's sole negligence or
intentional misconduct. MFS shall, at its own cost and expense, defend any such claim and any
suit, action, or proceeding which may be commenced, and MFS shall pay any and all judgments
which may be recovered in any suit, action or proceeding, and any and all expense, including but
not limited to costs, attorney's fees and settlement expenses which may be incurred. The City
agrees to give MFS prompt notice of any such claims which MFS may defend with counsel of its
own choosing. No claims may be settled or compromised without the consent of MFS.

17.  Notices. All notices required by this Agreement shall be deemed given by
depositing them in the United States Mail, first class, and addressed to:

5/26/98 Final 7




5/26/98 Final

City Manager

City of Sterling Heights

40555 Utica Road

P. O. Box 8009

Sterling Heights, MI 48311-8009

Metropolitan Fiber Systems of Detroit, Inc.

c/o World Com, Inc.

Purchasing and Contracts

6929 N. Lakewood Avenue

Tulsa, OK 74117

ATTN: Steven Harper, Contract Admlmstrator




IN WITNESS WHEREQOF, the parties have executed this Agreement on the day and year first

above written.

ATTEST-— Witness

By:

Its: Parale

ATPRST: Witness

By, \ @Mﬂ) ﬂ“:')

nice Mulligan
By: L
Elaine Lukaszek
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METROPOLITAN FIBER SYSTEMS OF
DETROIT, INC., a Michigan
corporation .

Its: Stategic PYanning

Date: August 31, 1998

CITY OF STERLING HEIGHTS, a
Michigan icipal corporation

By:

Its_ Mayor

By: V‘IE‘M Z/ 49::42

Its: City Clerk

Date: /o-£4-9¥
e et (METIL




COUNTY

OMB

(

M A

LEGEND
—— EW TS GURED HOPE
e EDESOM  POLELMES.

B wooes

17 MILE RD

16 MILE RD.

MOUND RD.

4 MILE RD.

HEHHH

_ RAILROAD

STERLING
HEIGHTS

VAN DYKE RD.

EXHIBIT A-1




o\
<
W
m
I
<
w

Sk 2

G Agy

10EA

éa\_uyo
'
e
o
L
J, E

I R Lt T, [T
. o s 7YY

m.-.:.__: T

P .
.rle
i) i,
HEH 3
m 3 WILNET Shigulies -
H
4% e i VLY

-t

i
/N .
. ! 3 i
S H [
m _. ................... b o md .h -----
-  — -
. i 1 il _ . :
a ] - 8 =
Ll - - 2 -
L -| “ - -
2 : X A
153 _ v o i # _ m i £
m (1
lllll M
i
1

EE -wl 4 _ | - = | M ﬁ - T ll.CI £t —:W W—HEE —.:— ._._ =

; : H | EES i —— =
Etm H ) i} m === o, i —F— —-—— 1
— .».ml —__{! Im [~y 1] = 1 /._..—.._.—. lm ”ll — “m
= AR | | - ; s IE| =5 m T i ﬁ._sm w= R ==
e mEE:I.J“m LT _mmuhﬁ S 2 . UH 3 mwﬁ.ﬁ Ty e 3T e
Wb AR RTT LI LT E mﬂum méi CHIEERE | poillE * Bl I et
RS T i e et e EE S T AT BRI | % .m mmrﬂ %m@%

LIV S & & A

st OO T

st

DECIrie ) Aww CAALLE

.
)

Lerie sy



